© N O R~ ODN-=

o U e §
o W b =2QO

(d)
(b)
(d)
(b)
(c)
(c)
(a)
(a)
(b)
(b)
(c)
(b)
(c)
(b)
(a)

(a)

ANSWER OF MODEL TEST PAPER 1
INTERMEDIATE COURSE: GROUP - |

PAPER - 2: CORPORATE AND OTHER LAWS

ANSWER TO PART -1 CASE SCENARIO BASED MCQS

(i)

ANSWERS OF PART - Il DESCRIPTIVE QUESTIONS

According to section 2(85) of the Companies Act, 2013, small
company means a company, other than a public company, having-

(A) paid-up share capital not exceeding four crore rupees; and

(B) turnover as per profit and loss account for the immediately
preceding financial year not exceeding forty crore rupees:

Provided that nothing in this clause shall apply to a holding
company or a subsidiary company.

Also, according to section 2(87), subsidiary company, in relation
to any other company (that is to say the holding company),
means a company in which the holding company exercises or
controls more than one-half of the total voting power either at
its own or together with one or more of its subsidiary companies.
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In the given question, Yellow Limited (a public company) holds
2,00,000 equity shares of Resolutions Private Limited (having
paid up share capital of 5,00,000 equity shares @ ¥ 10 each
totaling ¥ 50 lakh). Hence, Resolutions Private Limited is not a
subsidiary of Yellow Limited and hence it is a private company
and not a deemed public company.

Further, the paid up share capital (X 50 lakh) and turnover (X 2
crore) is within the limit as prescribed under section 2(85), hence,
Resolution Private Limited can be categorised as a small
company.

(ii) According to section 2 (40), Financial statement in relation
to a company, includes—

(a) a balance sheet as at the end of the financial year;

(b) a profit and loss account, or in the case of a company
carrying on any activity not for profit, an income and
expenditure account for the financial year;

(c) cash flow statement for the financial year;
(d) a statement of changes in equity, if applicable; and

(e) any explanatory note annexed to, or forming part of, any
document referred to in points (a) to (d):

Provided that the financial statement, with respect to One
Person Company, small company and dormant company, may
not include the cash flow statement.

Resolution Private Limited being a small company is exempted
from filing a cash flow statement as a part of its financial
statements. Thus, Resolution Private Limited has not defaulted in
filing its financial statements with ROC.

(b) According to section 135(1) of the Companies Act, 2013, every
company having net worth of rupees five hundred crore or more, or
turnover of rupees one thousand crore or more or a net profit of
rupees five crore or more during the immediately preceding
financial year shall constitute a Corporate Social Responsibility
Committee of the Board consisting of three or more directors, out of
which at least one director shall be an independent director.

In the given question, the company does not fulfil any of the given
criteria (net worth/ turnover/ net profit) for the immediately preceding
financial year (i.e., 1.4.2022 to 31.3.2023). Hence, Pacific Limited is
not required to constitute Corporate Social Responsibility Committee
for the financial year 2023-24.

402



(c)

(d)

(a)

Section 127 of the Companies Act, 2013, requires that the declared
dividend must be paid to the entitled shareholders within the
prescribed time limit of 30 days from the date of declaration of
dividend. In case dividend is paid by issuing dividend warrants, such
warrants must be posted at the registered addresses within the
prescribed time. Once posted, it is immaterial whether the same are
received within 30 days by the shareholders or not.

In the given question, the dividend was declared on 31.07.2023 and the
dividend warrant was posted within 30 days from date of declaration of
dividend (posted on 22nd August, 2023). It is immaterial if Mr. A has
received it on 5th September 2023 (i.e., after 30 days from
31.07.2023). Hence, Mr. A cannot initiate action against the
company for failure to distribute the dividend within 30 days of
declaration.

(i) Remittance of Foreign Exchange for studies abroad: According
to the provisions of the Foreign Exchange Management Act, 1999,
foreign exchange may be released for studies abroad up to a limit
of US $ 250,000 for the studies abroad without any permission
from the Reserve Bank of India (RBI). Above this limit, RBI's prior
approval is required. Further, proviso to Para | of Schedule Il
states that individual may be allowed remittances exceeding USD
250,000 based on the estimate received from the institution
abroad. In this case since US $ 140,000 is the drawal of foreign
exchange, so permission of the RBI is not required by Mr. Pravesh.

(ii) Under section 5 of the Foreign Exchange Management Act, 1999,
and Rules relating thereto, some current account transactions
require prior approval of the Central Government, some others
require the prior approval of the Reserve Bank of India, some are
freely permitted transactions and some others are prohibited
transactions.

This is a current account transaction, where Pravesh is required
to take approval of the Central Government for drawal of foreign
exchange for remittance of hire charges of transponders.

In all the cases, where remittance of Foreign Exchange is
allowed, either by general or specific permission, the remitter has
to obtain the Foreign Exchange from an Authorised Person as
defined in Section 2(c).

According to section 103(1) of the Companies Act, 2013, unless the
articles of the company provide for a larger number, in case of a public
company:

(1) five members personally present if the number of members as on
the date of meeting is not more than one thousand,

(2) fifteen members personally present if the number of members as on
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(b)

(c)

the date of meeting is more than one thousand but up to five
thousand,

(3) thirty members personally present if the number of members as on
the date of the meeting exceeds five thousand,

shall be the quorum for a meeting of the company.

The term ‘members personally present’ as mentioned above refers to
the members entitled to vote in respect of the items of business on the
agenda of the meeting.

According to proviso to section 68(2) of the Companies Act, 2013,
no offer of buy-back, shall be made within a period of one year from
the date of the closure of the preceding offer of buy- back, if any.

Section 68 (8) casts an obligation that where a company completes a
buy-back of its shares or other specified securities under this section,
it shall not make further issue of same kind of shares including
allotment of further shares under section 62 (1) (a) or other specified
securities within a period of six months except by way of bonus issue
or in the discharge of subsisting obligations such as conversion of
warrants, stock option schemes, sweat equity or conversion of
preference shares or debentures into equity shares.

Keeping in view of the above provisions, the statement “the offer of
buy-back of its own shares by a company shall not be made within a
period of six months from the date of the closure of the preceding
offer of buy back, if any and cooling period to make further issue of
same kind of shares including allotment of further shares shall be a
period of one year from the completion of buy back subject to certain
exceptions” is not valid.

According to section 27 of the General Clauses Act, 1897, where
any legislation or regulation requires any document to be served by
post, then unless a different intention appears, the service shall be
deemed to be effected by:

(i)  properly addressing
(i)  pre-paying, and
(i) posting by registered post.

Further, on the basis of decision taken by the apex court in case of
Jagdish Singh vs Natthu Singh, where a notice is sent to the landlord
by registered post and the same is returned by the tenant with an
endorsement of refusal, it will be presumed that the notice has been
served.

In the given case, the Income Tax Department sent the show cause
notice properly by a registered post at the address which was in the
records of the department. Hence, it was a proper service of notice.
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(a)

(b)

Further, refusal by current owner of house to accept the notice, will
not amount to- that the notice was not properly served by the
Income Tax Department. It was the duty of Mr. Rachit to update his
address. Therefore, Income Tax Department is correct in its
decision.

Under section 20 of the Companies Act, 2013 a document may be served
on a company or an officer thereof by sending it to the company or the
officer at the registered office of the company by registered post or by
speed post or by courier service or by leaving it at its registered office
or by means of such electronic or other mode as may be prescribed.
However, in case where securities are held with a depository, the records
of the beneficial ownership may be served by such depository on the
company by means of electronic or other mode.

Under section 20 (2), save as provided in the Act or the rule thereunder
for filing of documents with the registrar in electronic mode, a
document may be served on Registrar or any member by sending it
to him by post or by registered post or by speed post or by courier or
by delivering at his office or address, or by such electronic or other
mode as may be prescribed. However, a member may request for
delivery of any document through a particular mode, for which he shall
pay such fees as may be determined by the company in its annual
general meeting.

According to Rule 2(1)(c) of the Companies (Acceptance of Deposits)
Rules, 2014, the following amount is not considered as deposit:

Any amount brought in by the promoters of the company by way of
unsecured loan in pursuance of the stipulation of any lending financial
institution or a bank subject to the fulfillment of following conditions:

(a) the loan is brought because of the stipulation imposed by the lending
institutions on the promoters to contribute such finance;

(b) the loan is provided by the promoters themselves or by their
relatives or by both; and

(c) such exemption shall be available only till the loans of financial
institution or bank are repaid and not thereafter.

Hence, in the instant case, the unsecured loan contributed by
promoters of J Limited will not be regarded as deposit as the
unsecured loan is brought because of the stipulation imposed by the
SIDCL and the loan is provided by the promoters themselves.

In case the entire loan obtained from SIDCL is repaid, then the
unsecured loan provided by promoters of J Limited will be regarded as
deposit.
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(c)

(a)

Impact of the words “Means” and “Includes” in the definitions-
The definition of a word or expression in the definition section may
either be restricting of its ordinary meaning or may be extensive of the
same.

When a word is defined to ‘mean’ such and such, the definition is
‘prima facie’ restrictive and exhaustive, we must restrict the meaning
of the word to that given in the definition section.

But where the word is defined to ‘include’ such and such, the
definition is ‘prima facie’ extensive, here the word defined is not
restricted to the meaning assigned to it but has extensive meaning
which also includes the meaning assigned to it in the definition
section.

Example:

Definition of Director [section 2(34) of the Companies Act, 2013]:
Director means a director

appointed to the board of a company. The word “means” suggests
exhaustive definition.

Definition of Whole time director [Section 2(94) of the Companies
Act, 2013]: Whole time director includes a director in the whole time
employment of the company. The word “includes” suggests extensive
definition. Other directors may be included in the category of the whole
time director.

Directors’ Responsibility Statement: According to section 134(5)
of the Companies Act, 2013, the Directors’ Responsibility Statement
referred to in 134(3)(c) shall state that—

(1) in the preparation of the annual accounts, the applicable accounting
standards had been followed along with proper explanation
relating to material departures;

(2) the directors had selected such accounting policies and applied
them consistently and made judgments and estimates that are
reasonable and prudent so as to give a true and fair view of the
state of affairs of the company at the end of the financial year and
of the profit and loss of the company for that period;

(3) the directors had taken proper and sufficient care for the
maintenance of adequate accounting records in accordance with the
provisions of this Act for safeguarding the assets of the company
and for preventing and detecting fraud and other irregularities;

(4) the directors had prepared the annual accounts on a going
concern basis; and

(5) the directors, in the case of a listed company, had laid down
internal financial controls to be followed by the company and that
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(b)

(c)

(a)

such internal financial controls are adequate and were operating
effectively.

Here, the term “internal financial controls” means the policies and
procedures adopted by the company for ensuring the orderly and
efficient conduct of its business, including adherence to company’s
policies, the safeguarding of its assets, the prevention and detection of
frauds and errors, the accuracy and completeness of the accounting
records, and the timely preparation of reliable financial information;

(6) the directors had devised proper systems to ensure compliance with
the provisions of all applicable laws and that such systems were
adequate and operating effectively.

According to section 7 of the Limited Liability Partnership Act, 2008,
every Limited Liability Partnership shall have at least two designated
partners who are individuals and at least one of them shall be a
resident in India.

In the given case, Mohan John LLP intends to appoint Mr. John and
Ms. Kate (both are non- resident Indians) as the only designated
partners. This is not in consonance with provisions of the Limited
Liability Partnership Act, 2008, as at least one of the designated
partners should be a resident in India.

(i) Historical Setting: The history of the external circumstances
which led to the enactment in question is of much significance in
construing any enactment. We have, for this purpose, to take help
from all those external or historical facts which are necessary in the
understanding and comprehension of the subject matter and the
scope and object of the enactment. History in general and
Parliamentary History in particular, ancient statutes, contemporary
or other authentic works and writings all are relevant in
interpreting and construing an Act.

(ii) Use of Foreign Decisions: Foreign decisions of countries
following the same system of jurisprudence as ours and given on
laws similar to ours can be legitimately used for construing our
own Acts. However, prime importance is always to be given to the
language of the Indian statute. Further, where guidance can be
obtained from Indian decisions, reference to foreign decisions
may become unnecessary.

Limited Liability Partnership (LLP) is an alternative corporate business
form that gives the benefits of limited liability of a company and the
flexibility of a partnership

Limited Liability: Every partner of a LLP is, for the purpose of the
business of LLP, the agent of the LLP, but not of other partners
(Section 26 of the LLP Act, 2008). The liability of the partners will be
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(b)

(c)

(a)

limited to their agreed contribution in the LLP, while the LLP it self will
be liable for the full extent of its assets.

Flexibility of a partnership: The LLP allows its members the
flexibility of organizing their internal structure as a partnership based
on a mutually arrived agreement. The LLP form enables
entrepreneurs, professionals and enterprises providing services of any
kind or engaged in scientific and technical disciplines, to form
commercially efficient vehicles suited to their requirements. Owing to
flexibility in its structure and operation, the LLP is a suitable vehicle for
small enterprises and for investment by venture capital.

Section 140 of the Companies Act, 2013 prescribes procedure for
removal of auditors. Under section 140 (1) the auditor appointed under
section 139 may be removed from his office before the expiry of his
term only by a special resolution of the company, after obtaining the
previous approval of the Central Government in that behalf in the
prescribed manner.

From this sub section it is clear that the approval of the Central
Government shall be taken first and thereafter the special resolution
of the company should be passed.

Provided that before taking any action under this sub-section, the
auditor concerned shall be given a reasonable opportunity of being
heard.

Hence, in the instant case, the decision of X Ltd. to remove ABC &
Associates, auditors of the company at the general meeting held on 25-
5-2023, is not valid. The approval of the Central Government shall be
taken before passing the special resolution in the general meeting.

Financial Year: According to Section 3(21) of the General Clauses
Act, 1897, financial year shall mean the year commencing on the first
day of April.

The term Year has been defined under section 3(66) as a year
reckoned according to the British calendar. Thus, as per the General
Clauses Act, 1897, year means calendar year which starts from
January to December.

Difference between Financial Year and Calendar Year: Financial
year starts from first day of April, but Calendar Year starts from first
day of January.

A ‘Floating Charge’ is a type of charge that is created on assets or a
class of assets which are of fluctuating or changing in nature. The
assets which are under floating charge may include raw material, stock-
in-trade, debtors, etc.

It is a charge created upon a class of assets both present and future.
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(a)

(b)

The assets under floating charge keep on changing because the
borrowing company is permitted to use them in the ordinary course of
business.

The buyers of the assets covered under floating charge will get them
free of charge.

Crystallization of a Floating Charge
In the following events, a floating charge will get crystallised or fixed:

(i)  When the creditor enforces the security due to the breach of terms
and conditions of floating charge like there is non-payment of
interest or default in repayment of instalments as per the terms of
agreement.

(i)  When the company ceases to continue its business.
(i)  When the borrowing company goes into liquidation.

A floating charge remains dormant until it becomes fixed or crystallised.
On crystallisation of charge, the security (i.e. raw material, stock-in-
trade, etc.) becomes fixed and is available for realization so that
borrowed money is repaid.

OR

According to section 96 of the Companies Act, 2013, every company
shall be required to hold its first Annual General Meeting within a
period of 9 months from the date of closing of its first financial year.

No extension of time can be granted by the Registrar for the holding of
the first annual general meeting.

Example: ABC Limited was incorporated on 1.4.2021. No General
Meeting of the company was held till 30.4.2023. The first financial
year of ABC Ltd is for the period 1st April 2021 to 31st March 2022,
the first Annual General Meeting (AGM) of the company should be
held on or before 31st December, 2022.

Further, in case of first AGM, the Registrar of Companies does not
have the power to grant extension of any time limit.

Preparation and filing of financial statements by a foreign
company

According to section 381 of the Companies Act, 2013:
(i) Every foreign company shall, in every calendar year,—

(a) make out a balance sheet and profit and loss account in such
form, containing such particulars and including or having
attached or annexed thereto such documents as may be
prescribed, and

(b) deliver a copy of those documents to the Registrar.

409



(c)

According to the Companies (Registration of Foreign
Companies) Rules, 2014, every foreign company shall prepare
financial statement of its Indian business operations in
accordance with Schedule Ill or as near thereto as possible for
each financial year including:

(1) documents that are required to be annexed should be in
accordance with Chapter IXi.e. Accounts of Companies.

(2) The documents relating to copies of latest consolidated
financial statements of the parent foreign company, as
submitted by it to the prescribed authority in the country of
its incorporation under the applicable laws there.

(i)  The Central Government is empowered to direct that, in the case
of any foreign company or class of foreign companies, the
requirements of clause (a) of section 381(1) shall not apply, or shall
apply subject to such exceptions and modifications as may be
specified in notification in that behalf.

(iii) If any of the specified documents are not in the English language, a
certified translation thereof in the English language shall be
annexed. [Section 381 (2)]

(iv) Every foreign company shall send to the Registrar along with
the documents required to be delivered to him, a copy of a list in
the prescribed form, of all places of business established by the
company in India as at the date with reference to which the
balance sheet referred to in section 381(1) is made.

According to the Companies (Registration of Foreign Companies)
Rules, 2014, every foreign company shall file with the Registrar, along
with the financial statement, in Form FC-3 with such fee as provided
under Companies (Registration Offices and Fees) Rules, 2014 a list of
all the places of business established by the foreign company in India
as on the date of balance sheet.

According to the provisions of the Foreign Exchange Management
Act, 1999 read with respective Rules and Schedule, foreign exchange
drawals for cultural tours require prior permission/approval of the
Ministry of Human Resources Development (Department of
Education and Culture) irrespective of the amount of foreign
exchange required. Therefore, in the given case, Ms. Prabha is
required to seek permission of the said Ministry of the Government of
India.
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